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Court of Appeals of the District of Columbia 

i 


No. 5405. 

I 

Martha D. McKinley, Appellant^ 

vs. 

Francis A. Crawford et al. 


a Supreme Court of the District of Colombia. 

In Equity. 

No. 49805. ! 

Martha D. McKinley, Plaintiff, 

! 

vs. 

Francis A. Crawford, Annie C. Ruppert, ;Charles F. 
Ruppert, Arthur L. Murray, George Crawford, Samuel 
A. Drury, Trustee; James B. Nicholson, Trustee, De¬ 
fendants. | 

I 

United States of America, 

District of Columbia , ss: \ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: | 
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1 Bill of Com pi amt. 

Filed May 11, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 49805. 

Martha D. McKinley, Plaintiff, 

vs. 

Francis A. Crawford, Annie C. Ruppert, Charles F. 
Ruppert, Arthur L. Murray, George Crawford, Samuel 
A. Drury, Trustee; James B. Nicholson, Trustee, De¬ 
fendants. 

The plaintiff, Martha D. McKinley, respectfully shows to 
this Honorable Court: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and brings this suit in her 
own right. 

2. That the defendants, Francis A. Crawford, Annie C. 
Ruppert, Charles F. Ruppert, Arthur L. Murray and 
George Crawford,: are citizens of the United States and 
residents of the District of Columbia, and are sued each in 
their own right. 

3. That Samuel A. Drury and James B. Nicholson are 
citizens of the United States and residents of the District 
of Columbia, and are sued as trustees. 

4. That on or about the 10th day of May 1927, the plain¬ 
tiff, Martha D. McKinley, was the owner in fee simple of 
the premises known and described as Lot 14 in Smith & 
Marr's subdivision of Square south of square 572 as per 
plat recorded in office of the Surveyor of the District of 
Columbia, in Book 15, page 203, improved by premises 218 
Indiana Avenue, Northwest, in the City of Washington, 
District of Columbia. 

5. That thereafter the defendant, Francis A. Craw- 

2 ford, through his agent, servant or employee, fraudu¬ 
lently obtained the signature of the plaintiff, Martha 

D. McKinley, to a deed to the said land and premises here¬ 
inbefore described; that the said fraud consisted of a repre¬ 
sentation that she would obtain and be given a deed of trust 
on the said hereinbefore land and premises in the sum of 
$6500.00. That the said Francis A. Crawford falsely repre- 
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sented to the said plaintiff that he was delivering such a 
deed of trust to her, but notwithstanding the agreement and 
representation as aforesaid, the said Francis A. Crawford 
did fail to deliver such a deed of trust to the said plaintiff, 
but in lieu thereof delivered a note in the sum of $6500.00 
secured by a deed of trust on Lot 34 in Square 12692. That 
the said note and deed of trust so delivered by the said 
Francis A. Crawford to the said plaintiff was bf no value, 
which was known to the said Francis A. Crawford at the 
time he so delivered said note. That the said plaintiff did 
not know and was not aware of the fact that tile said note 
was not secured on her property; and the said!Francis A. 
Crawford did not so advise the said plaintiff of it he change. 

6. That thereafter the property was conveyed to Samuel 

A. Drury and James B. Nicholson as trustees jto secure a 
note in the sum of $4,000.00. j 

7. That while the property was so encumbered, either 
Arthur L. Murray or George Crawford, or both, became 
the equitable owner thereof. 

8. That some time prior to March 27, 1928, the! defendant, 
Charles F. Ruppert, interviewed the plaintiff herein and 
was informed by the said plaintiff of the existence of her 
claim to the aforesaid mentioned property at 218 Indiana 

Avenue, Northwest, by virtue of the said fraud exer- 
3 cised upon her by the said Francis A. Crawford and 
the said defendant, Charles F. Ruppert| was fully 
advised at that time of all the facts pertaining to 'said fraud. 

9. That thereafter on to wit, the 27th day ; of March, 
1928, the trustees, Samuel A. Drury and JamesjB. Nichol¬ 
son, sold at public auction the property hereinbefore de¬ 
scribed known as Lot 14'in Smith & Marr’s subdivision 
of Square south of square 572 as per plat recorded in 
office of the surveyor of the District of Columbia, in Book 
15, page 203, improved by premises 218 Indiana Avenue, 
Northwest, in the City of Washington, District (of Colum¬ 
bia; by reason of a default in the payment of note secured 
therebv. 

10. That the property was sold at said public auction by 
the trustees, Samuel A. Drury and James B. Nicholson, 
to the said Charles F. Ruppert for the sum of $5850.00 
and the said trustees were instructed by the said Charles 
F. Ruppert to draw the deed in the name of Annie C. Rup¬ 
pert, his wife. The plaintiff is informed and believes and 
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therefore avers that the said Annie C. Ruppert paid noth¬ 
ing for the property. 

11. That by virtue of the said sale and purchase by the 
defendant, Charles F. Ruppert, there remains in the hands 
of the defendants, Samuel A. Drury and James B. Nichol¬ 
son as trustees, the sum of $1850.00 less the expenses of 
the said sale. 

12. The plaintiff is informed and believes and therefore 
avers that the said Annie C. Ruppert is still the owner 
of the premises Lot 14 in Smith & Marr’s subdivision of 
Square south of square 572 as per plat recorded in office 
of the surveyor of the District of Columbia, in Book 15, 
page 203, improved by premises 218 Indiana Avenue, 
Northwest, in the City of Washington, District of Co¬ 
lumbia. 

Wherefore, the premises considered, your petitioner 
prays: 

4 1. That writs of subpoena of this Honorable Court 

mav be issued and directed to the defendants to 

• i 

this bill, Francis A. Crawford, Annie C. Ruppert, Charles 
F. Ruppert, Arthur L. Murray, George Crawford, Samuel 

A. Drury, Trustee, and James B. Nicholson, Trustee, re¬ 
quiring them and each of them to appear and answer the 

same bv date to be therein mentioned. 

* 

2. That a decree of this court may be made in favor of 
your petitioner declaring the funds now in the hands of 
the trustees subjected to a trust created for the benefit 
of this plaintiff. 

3. That a decree of this court may be made in favor of 
your petitioner for the sum of $1850.00 in the hands of 
Samuel A. Drury and James B. Nicholson as trustees, 
less the expenses of the foreclosure sale, requiring the said 
trustees to deliver said sum to the plaintiff. 

4. That' a decree of this court may be made in favor of 
the plaintiff subjecting the premises known as Lot 14 in 
Smith & Marr’s subdivision of Square south of square 572 
as per plat recorded in office of the surveyor of the Dis¬ 
trict of Columbia, in Book 15, page 203, improved by 
premises 218 Indiana Avenue, Northwest, in the Citv of 
Washington, to a trust for the benefit of the plaintiff in 
the sum of $0500.00 less such sum or sums as received bv 

m/ 

the plaintilf from the trustees, Samuel A. Drury and James 

B. Nicholson, by reason of a decision of this court. 


M. D. MC KINLEY VS. F. A. CHAW FORD ET A|L. 


5. For such oilier and further relief as tq this court 
mav seem just and proper. j 

MARTHA D. McKIXLEY. 

MARK P. FRIEDLAXDER, I 

HAROLD P. GANSS, j 

Attorneys for Plaintiff. 

5 District of Columbia, ss: 

Martha D. McKinley, being first duly sworn upon oath 
deposes and says that she is the plaintiff in thje above en¬ 
titled cause and that she has read the foregoing Bill of 
Complaint by her subscribed and knows the contents 
thereof; that the matters and things set forth! therein of 
her personal knowledge are true and those stated upon in¬ 
formation and belief she believes to be true. 

MARTHA D. McKIXLEY. 

i 

Subscribed and sworn to before me this IOth day of Mav 
1929. 

[seal.] BEXJAMIX F. AD4MS, 

Notary Public , D. C. 

i 

; 

Joint and Several Ansiver of Samuel A. Drury j and James 

B. Nicholson, Trustees. j 

Filed June 5, 1929. 


For answer to the bill of complaint filed herein the de¬ 
fendants, Samuel A. Drury and James B. Xicholson, trus¬ 
tees, jointly and severally, show to the Court as follows: 

1, 2 and 3. For the purposes of this suit these defendants 
admit the allegations in paragraphs 1, 2 and 3 ojf said bill. 

4 and 5. These defendants are without knowledge as to 
the matters and things set forth in the 4th and; 5th para¬ 
graphs of said bill. 

6. Answering the 6th paragraph of said bill these defend¬ 
ants sav that on the 13th dav of Julv, 1927, the jdefendant 
Arthur L. Murray made, executed and delivered to these de¬ 
fendants, as trustees, a deed of trust on jLot 14 in 
6 James H. Marr and Thomas W. Smith's subdivision 
of Square South of Square 572, as per plat recorded 
in Liber 15 at Folio 203 in the Office of the Surveyor for 
the District of Columbia, improved by premises '.known as 
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218’ Indiana Avenue, in the District of Columbia, to secure 
the payment of four certain promissory notes of $1000 each, 
bearing date July 13, 1027, payable to the order of J. Ed¬ 
ward Stanton three years after date with interest at the 
rate of 7% per annum, payable semi-annually. Said deed 
of trust was duly recorded on July 13,1927, among the Land 
Records of the District of Columbia. 

7 and 8. These defendants are without knowledge as to 
the matters and: things set forth in paragraphs 7 and 8 of 
said bill. 

9. Answering the 9th paragraph of said bill these de¬ 
fendants admit that by reason of default in the payment 
of the interest on the notes secured bv the deed of trust re- 
ferred to in paragraph 6 hereof, said property was sold by 
these defendants, as trustees, under the terms of said deed 
of trust, at public auction, after due advertisement, on the 
27th day of March, 1928. 

10. Answering the 10th paragraph of said bill these de¬ 
fendants admit that said property was at said public auction 
sold to one Charles F. Ruppert at and for the sum of 
$5850.00, lie being the highest and best bidder therefor, and 
that at the request of said Charles F. Ruppert said prop- 
ertv was convevod bv these defendants, as trustees, to Annie 
C. Ruppert, the! said Charles F. Ruppert .joining in said 
deed. These defendants have no knowledge as to the other 
allegations of said paragraph of said bill. 

11. Answering the 11th paragraph of said bill these de¬ 
fendants say that out of the proceeds of said sale 

7 they paid the following sums: 

Amount of principal due on the promissory notes 
secured by said deed of trust $4,000.00; interest due thereon 
to date of sale $237.22; costs of advertising the sale $79.28; 
fee of auctioneer for making sale $58.50; taxes on said 
property to date of sale $55.01; commission to these defend¬ 
ants as trustees for making said sale $292.50: leaving a bal¬ 
ance of $1127.57 now held by these defendants as the net 
proceeds of such sale. 

12. These defendants have no knowledge as to the mat¬ 
ters and things set forth in the 12th paragraph of said bill. 

Further answering said bill these defendants say that 
they have no interest in said sum of $1,127.57 held by them 
as aforesaid and they are ready and willing to pay said sum 
to the person found by this Honorable Court to be entitled 
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thereto and these defendants pray that theyj may he per¬ 
mitted to deposit said sum in the Registry <j>f this Court, 
less any costs and a reasonable counsel fee| expended in 
connection with this proceeding and upon tjie deposit of 
said sum in said Registry these defendants ])e discharged 
from further liability in connection therewith, 

SAM ’L A. DRURY. 

JAMES B. NUpHOLSON. 

MINOR, GATLEY & DRURY, ! 

By ARTHUR P. DRURY, j 

Attorneys for Defendants Samuel A. 

Drury and James B. Nicholson. 

i 

District of Columbia, ss: 

Samuel A. Drury and James B. Nicholson, being first 
duly sworn according to law, upon oath depose and say: 

That they have read the foregoing joint and several 
8 answer by them subscribed and knowj the contents 
thereof; that the matters and things therein stated 
upon their personal knowledge are true, and! those things 
stated upon information and belief they belieVc to be true. 

SAM’L A. DRURY. 

JAMES B. NICHOLSON. 

i 

Subscribed and sworn to before me this 4thiday of June, 
A. D. 1929. 

[seal.] LEE BROWN. 

Notary Public, D. C. 

Ansiver of Charles F. Ruppert and Annie C. Ruppert. 

I 

Filed June 12. 1929. 

j 

# * * * # * * 

! 

Now comes the defendants, Charles F. Ruppert and 
Annie C. Ruppert, and for their joint and seyeral answers 
to the Bill of Complaint filed herein, respectfully repre¬ 
sents to this Honorable Court as follows: 

The said defendants and each of them saving and reserv¬ 
ing unto themselves and each of them, all and every man¬ 
ner of benefit of exception that can or may be! taken to the 
many errors, uncertainties and imperfections' in said Bill 
of Complaint therein contained, nevertheless; for answer 
thereunto, or unto so much and such parts thdreof, as they 
are advised that it is material and necessary! for them to 
answer, answering say: 
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1. Answering paragraph one of said Bill said defendants 
admit the averments contained therein. 

2. Answering paragraph two of said Bill, said defend¬ 
ants admit the averments contained therein. 

3. Answering paragraph three of said Bill, said defend¬ 

ants admit the averments contained therein. 

9 4. Answering paragraph four of said Bill, said 
defendants neither admit nor deny the averments 

contained in said paragraph hut if the same be material, 
call for strict proof thereof. 

f). Answering paragraph five of said Bill of Complaint, 
said defendants neither admit nor deny the averments con¬ 
tained in said paragraph of said Bill, but if the same be 
material, call for strict proof thereof. 

b. Answering paragraph six of said Bill of Complaint, 
said defendants neither admit nor deny the averments con¬ 
tained in said paragraph, but if the same be material, call 
for strict proof thereof. 

7. Answering paragraph seven of said Bill of Complaint, 

said defendants neither admit nor denv the averments con- 

* 

tained in said paragraph but if the same be material, call 
for strict proof thereof. 

8. Answering paragraph eight of said Bill of Complaint, 

said defendants neither admit nor denv the averments con- 

* 

tained in said paragraph, but, if the same be material, call 
for strict proof thereof. 

9. Answering paragraph nine of said Bill of Complaint, 

said defendants denv each and everv averment contained 

• * 

therein. Further answering said paragraph, said defend¬ 
ants deny that Charles F. Ruppert interviewed Martha F. 
McKinley before the auction of said property on March 
27, 1928. Said defendants deny that Charles F. Ruppert 
was ever informed by said plaintiff or by anyone else of 
any fraud that was practiced upon her by any party or 
parties, before he purchased said property on March 27, 
1929. 

10. Defendants admit the averments contained in said 
paragraph of said Bill of Complaint but aver that said 

property was purchased with the joint funds of 

10 Annie C. Ruppert and Charles F. Ruppert. 

11. Said defendants aver that thev have no knowl- 
edge of facts contained in said paragraph and neither admit 
nor deny the same, but call for strict proof thereof. 
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12. Said defendants admit the averments contained in 
said paragraph, for the purposes of this suit. j 

Further answering said Bill of Complaint, yoqr defend¬ 
ants aver that Charles F. Ruppert, on or about [March 20, 
1927, first saw a notice of publication, by the trustees, 
Samuel A. Drury and James B. Nicholson, of the sale of 
the property in dispute for March 27, 1927. That on this 
date Charles F. Ruppert purchased this property from 
said trustees at a public auction for the sum ofj $5,850.00. 
That this purchase was made with the joint fundfc of Annie 
C. Ruppert and Charles F. Ruppert. That saicl trustees 
gave a deed to said property to Annie C. Ruppert. That 
neither Annie C. Ruppert nor Charles F. Ruppert had 
either directly or indirectly, before the purchase of this 
property, at said sale, on March 27, 1927, any knowledge 
or facts of fraud, being practiced upon Martha D. jMeKinley, 
by any person or persons. That your defendants further 
aver that Charles F. Ruppert and Annie C. Rujppert did 
not have anv knowledge of any alleged claim, lien, or trust 
of Martha F. McKinley to the property in question before 
the purchase thereof by the said defendants at the afore¬ 
said trustee’s sale. That said Charles F. Ruppert and 
Annie C. Ruppert purchased said property in gpod faith, 
for valuable consideration, and without notice df anv al- 
leged claim, lien or trust of any person or persons. Said 
defendants further aver that they purchased this [property 
from said trustees; that Annie C. Ruppert was given a good 
fee simple deed to said property and holds a gpod legal 
title to said property as a bona fide purchaser for 
11 value. And these defendants, now answering the 
Bill of Complaint, pray the same benefit hereof, as 
though for the reasons and upon the grounds stated they 
had formally demurred to said Bill or moved tp dismiss 
the same. I 

And now, having fully answered, these dcfendajnts pray 
to be dismissed with their costs. 

CHARLES F. RUPPERT. 
ANNIE C. RUPPERT. 

MARTIN J. McNAMARA, i 

MARTIN F. (FDOXOGHUE, ! 

7 I 

Attorneys for Defendants. 
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District of Columbia, .?.<?: 

Annie C. Ruppert and Charles F. Ruppert, being first 
duly sworn, according to law upon oath depose and say: 
That thev have read the above petition bv them subscribed 
and know the contents thereof; that the matters and things 
therein contained of their own personal knowledge are true, 
and the matters and things stated upon information and be¬ 
lief, thev believe to be true. 

! CHARLES F. RUPPERT. 

AXXIE C. RUPPERT. 


Subscribed and sworn to before me this 10th day of June, 
1929. 

[seal.] i OLIVE C. WALLIX, 

Notary Public, I). C. 


Order for Final Decree. 
Filed September 10, 1929. 


* 


♦ 


Upon motiom of the plaintiff, and it appearing to the 
Court that a decree pro confesso was taken against the 
defendants, George Crawford and Arthur L. Mur- 
12 rav on August 1, 1929, and that no cause has been 
shown bv said defendants to set aside said decree, it 
is by the Court, this 10th day of September, 1929, ad¬ 
judged, ordered and decreed that said decree pro confesso 
be, an the same hereby is, made absolute. 

And it further appearing to the Court from the answer 
of the defendants, Samuel A. Drury and James B. Xiehol- 
son, as trustees, that they have in their possession the 
sum of One Thousand One Hundred Twenty-Seven and 
57 100 Dollars ($1127.57) representing the net proceeds of 
the sale by them, as trustees, of Lot Xo. 14, in James H. 
Man* and Thomas \Y. Smith's subdivision of Square South 
of Square 572, as per plat recorded in Liber 15 at Folio 
203, in the Office of the Surveyor of the District of Colum¬ 
bia, under and by virtue of the terms and provisions of a 

certain deed of trust given bv the said Arthur L. Murrav 

' * • 

and recorded among the Land Records of the District of 
Columbia on July 13, 1927, and that such net proceeds are 
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now payable to the plaintiff herein, it is by the Court fur¬ 
ther adjudged, ordered and decreed that the defendants 
Drury and Nicholson, Trustees as aforesaid,! pay to the 
plaintiff herein said sum of One Thousand One Hundred 
Twenty-Seven and 57/100 Dollars ($1127.57), less the sum 
of Fifty Dollars ($50.00) as an attorney’s fee for said 
defendants, and that upon such payment this cause be, and 
the same hereby is, dismissed as to said defendants and 
that they be, and hereby are, discharged from any other or 
further liabilitv in connection therewith. 

Bv the Court: 

F. L. SIDDONS, 

No objection. j Justice. 

MINOR, GATLEY k DRURY, j 

Bv ARTHUR P. DRURY, ! 

Attorneys for Defendants Samuel A. 

Drury and James B. Nicholson , Trustees. 

13 Memorandum Opinion. 

Filed March 10, 1931. 


The defendant Trustees are not charged with any fraud 
in the bill nor with any notice of fraud, and the testimony 
shows that they did not participate in any fraudulent acts 
nor did they have any notice of them before the execution 
of the deed of trust. Nor is the holder of the note secured 
by the trust deed charged with any fraud. Thb purchaser 
from the trustees will get title to the property! freed from 
all equities, unless he himself participated in! the fraud, 
and there is no charge or proof of that. The continued pos¬ 
session of the property by the plaintiff is in no! way incon¬ 
sistent with the deed of trust and would therefore not in 
itself be sufficient to put anyone on notice of her claims. 

The bill will be dismissed with costs, except in so far as 
to order to be paid to the plaintiff the $1850. in the hands 
of Drurv and Nicholson, Trustees. 

BAILEY, J. 

Findings of Fact. 

Filed March 27, 1931. j 


1. That on May 10, 1927 the plaintiff was thb owner of 
premises known as 218 Indiana Avenue, N. Wj, described 
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as Lot 14. Smith and Marr’s Subdivision of Square south 
of Square 572. 

2. That on May 10. 1927 tlie plaintiff, Martha D. McKin¬ 

ley, entered into a contract of sale of the said prom- 

14 ises with the defendant, Francis A. Crawford 
through Mr. Lewis, as his agent. 

3. That under the terms of said contract the purchase 
price of the said property to he $500.00 cash and a deferred 
purchase money trust in the sum of $0,500.00 as a second 
trust secured on the said property. 

4. That at the time of the closing of the said deal in the 
office of Francis A. Crawford, in the Peoples Insurance 
Bid"’., Lewis, as his agent, delivered to the plaintiff a note 
secured by a second trust on lot 34. Square 2092. fraudu¬ 
lently concealing the fact that the note was not secured on 
the plaintiff’s property, as had been air rood. That the note 
was delivered by Crawford to the plaintiff in a sealed 
envelope and Crawford represented that it was secured on 
218 Indiana Avenue. That plaintiff signed all the neces¬ 
sary papers and at the time she signed the same she noted 
that there was a difference between the lot and square on 
the said papers and did nothin"’ to change the same. 

5. That the said property on Fourteenth Street, de¬ 
scribed as lot 34 in Square 2092 was incumbered by a first 
deed of trust of Nine Thousand Dollars ($9,000.00) and the 
value of said property was only Fifty-five Hundred Dollars 
($5500.00). Shortly thereafter the Fourteenth Street 
Property was foreclosed and sold at public auction under 
said first deed of trust, and there was no surplus of the 
proceeds of sale remaining: after the payment of the first 
trust and that the plaintiff never recovered any money or 
monovs or anvthing of value from the said second trust 
secured on the said Fourteenth Street Property. 

(>. That a day or sm after the signing of the said papers 
in the office of Francis A. Crawford, the plaintiff had 
actual knowledge that the second trust given to her was 
not on her premises at 218 Indiana Avenue, X. Vf., 

15 but on a piece of property on Fourteenth Street, X. 
W., described as lot 34. in Square -6H2. 

7. That said plaintiff obtained counsel and authorized 
the institution necessary to proceeding’s to protect her 
rights. 
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8. That no proceedings were filed until November 21, 

1927 when a Bill in Equity was filed in this Court to rescind 
the contract and cancel the deed. j 

9. That on the 13th day of July, 1927, Arthur L. Murray 
conveyed said premises to Samuel A. Drury and James P. 
Nicholson, as trustees, to secure the loan of $4,000; that at 
the time said trustees accepted said deed of trijist they did 
not have notice, either actual or constructive, of anv out- 
standing claims or equities of the plaintiff, Maftha D. Mc¬ 
Kinley; that before said trust was executed and the loan 
made the same was referred to the District Title Company 
for examination. 

10. That thereafter on the 27th day of March, 1928, be¬ 

cause of the default in payment by the said Arthur L. Mur¬ 
ray, the trustees sold this property at public auction unto 
Charles F. Ruppert, who was the highest and best bidder 
therefor and became the purchaser for the sum of $5,850.00. 
That at the time of the auction sale but prior tej the actual 
selling of said property the said Charles F. Ruppert and 
James B. Nicholson, Trustee saw the plaintiff in!possession 
of the promises. j 

11. That the said Charles F. Ruppert directed said 
trustees to deed the property to his wife, Annjie C. Rup- 
pert, one of the defendants herein and the said trustees so 
deeded the property. That the matter was deferred to 
the District Title Company and the necessary'deeds and 
papers made out accordingly. 

12. That at the time of the purchase of the said property 
by the said Charles F. Ruppert at the trujstees’ sale 

10 on the 27th of March, 1928, the said Charles F. Rup¬ 
pert did not have notice, either actual or constructive, 
of any outstanding equitable claims of the said plaintiff 
Martha D. McKinicv. I 

13. That the plaintiff was in actual, open, visible posses¬ 
sion of premises 218 Indiana Avenue, N. W., from Novem¬ 
ber 10, 1920 until the latter part of 1928. That; the plaintiff 
had no actual knowledge of said loan secured bv the deed 
of trust to Nicholson and Drury until said property was 
advertised for sale under the terms of the deed df trust. 

Conclusions of Laic. 

1. That the said Samuel A. Drurv and James F. Nichol¬ 
son, by virtue of the deed of trust from Arthur Ijj. Murray 
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on the 13th day of July, 1927, took legal title to the said 
premises, 218 Indiana Avenue, X. W., as a bona fide 
purchaser for value; that the said Charles F. Ruppert by 
purchasing from the said Samuel A. Drury and James P. 
Nicholson takes such property free from any equitable 
claims or demands on the said plaintiff, Martha D. Mc- 
Kinlev, as likewise does the said Annie C. Ruppert. 

JENNINGS BAILEY, 

Justice. 


Order of Dismissal. 


Filed March 27, 1931. 


Upon consideration of a hearing had herein on the 25th 
day of February, 1931, and the findings of fact and conclu¬ 
sions of law made thereon, it is by this Honorable Court on 
the 27th day of March, 1931, 

Orderedy that the plaintiff’s Bill of Complaint be. 
17 and the same is, hereby dismissed, with costs taxed 
against the plaintiff, except as to those moneys de¬ 
creed to the plaintiff by the order of this Court on Septem¬ 
ber 10th, 1929. 

JENNINGS BAILEY, 

Justice. 


Appeal Noted in open Court by Plaintiff, Martha 1). Mc¬ 
Kinley, through her attorney. Cost bond $100.00 or $50.00 
cash. 

JENNINGS BAILEY, 

Justice. 

i MARK P. FRIEDLAXDER, 

Atty. for Plaintiff. 

Memorandum. 


March 30, 1931.—$50 deposit in lieu of Undertaking on 
appeal. 

Assignment of Errors. 

Filed April 13, 1931. 


The said Martha D. McKinley for an Appeal to the Court 
of Appeals from the final Decree entered herein files this, 
her assignment of Errors so taken and savs that the Court 
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I 

in making said Decree in the proceedings heretofore has 
erred as follows: 

1. In refusing to find in favor of the plaintiff, Martha 

D. McKinlev. 

♦ 

2. In refusing to hold as a matter of Law that! the open, 
visible, unequivocal, possession of the premises,! 218 Indi¬ 
ana Avenue by the plaintiff in contravention of! the legal 
title was notice to everyone, and the Trustees and purchaser 
at the foreclosure sale that the subject to any interest of 

this plaintiff. 

18 3. In holding that the open, visible, and‘unequivo¬ 

cal, possession of the aforesaid premises byjtlie plain¬ 
tiff in contravention of the legal title is not notjice to the 
Trustees under the Deed of Trust placed on saidj premises 
or to the purchaser at the foreclosure sale. i 

MARK P. FRIEDLAXDlfiR, 
HAROLD P. GANSS, 

Attorneys for Plaintiff. 

April 11, 1931. I 

i 

! 

Designation of Record. i 

Filed April 9, 1931. j 


The plaintiff, Martha D. McKinley, having perfected an 
Appeal herein to the Court of Appeals of the District of 
Columbia on the Thirtieth day of March, 1931, hereby re¬ 
quests the Clerk of the Supreme Court of the District of 
Columbia to prepare, at the plaintiff’s expense a transcript 
of Record on Appeal including therein the following papers 
and proceedings: 

1. Plaintiff’s Bill of Complaint. j 

2. Joint Answer of the Defendants, Charles F. ;Ruppert 
and Anna C. Ruppert. 

3. Joint and Several Answer of Samuel A. Dfury and 

James B. Nicholson. j 

4. Order for Final Decree, dated September 10, 1929. 

5. Memorandum Opinion of Mr. Justice Jennings Bailey. 

6. Finding of Fact and Conclusions of Law, signed by 
Mr. Justice Bailev. 


i 
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7. Final Decree, signed by Mr. Justice Bailey, March 
27, 1931. 

19 Together with a Copy of this Designation of 
Record. 

MARK P. FRIEDLAXDER, 
HAROLD P. GAXSS, 

Attorneys for Plaintiff. 


April —, 1931. 


Copy of this Designation 
day of April, 1931. 


of Record accepted this 


8th 


MARTIN F. 0’DO NOG HUE, 

Attorney fur Defendants (Paries 
F. Ruppert and Anna C. Ruppert. 
MINOR, GATLEY & DRURY, 
Attorneys for Defendants Samuel 

P. Drury and James B. Nicholson. 


Additional Designation of Record. 
Filed April 13, 1931. 


The plaintiff,, Martha D. McKinley, asks the Clerk of the 
Supreme Court of the District of Columbia to include in 
the Designation of Record hereinbefore tiled and to pre¬ 
pare tlie same at her expense and include in the transcript 
of Record a copy of the Assignment of Errors. 


MARK P. FRIEDLAXDER, 
HAROLD P. GAXSS, 

Attorneys for Plaintiff. 


20 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 


numbered from 1 to 19, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel heroin filed, copies of which are made part of this 
transcript, in cause No. 49805 in Equity, wherein Martha D. 
McKinley is Plaintiff and Francis A. Crawford et al. are 
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i 

! 

Defendants, as the same remains upon the files; and of rec¬ 
ord in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of May, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5405. Martha D. McKinley, appellant, vs. j Francis A. 
Crawford et al. Court of Appeals, District of Columbia. 
Filed May 21, 1931. Henry W. Hodges, Clerk, j 
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IN THE 


Court of gppeate, ©tstrict of Columbia 

APRIL TERM, 1931 ! 


No. 5405 


MARTHA I). McKINLEY, Appellant, 

vs. 

FRANCIS A. CRAWFORD, et al. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


DISPOSITION OF CAUSE IN LOWER COU[RT 

This case comes before the Court on appeal from a 
decision of the Supreme Court of the District of Columbia 
sitting as an Equity Court, dismissing the Bill of Com- 

i 

plaint of the Appellant. 


STATEMENT OF FACTS 

i 

! 

The Appellant in the above case filed a Bill in Equity 
to impress a Trust on 21S Indiana Avenue, Northwest, 
in the sum of Six Thousand Five Hundred Dollars 
(S6.500.00). 

On May 10. 1927. the Appellant was the owner of 
premises above described. On that day she enterejl into 
a contract for the sale of said premises to the defendant. 
Francis A. Crawford. Under the terms of said contract 
the purchase price was to be Five Hundred Dollars 


i 
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($500.00) cash and a deferred purchase Trust given in 
the sum of Six Thousand Five Hundred Dollars ($6,- 
500.00) as a Second Trust secured on said property; that 
at the time of the closing of the deal in the office of the 
said Francis A. Crawford, the said Francis A. Crawford, 
through his agent, delivered to the Appellant a note se¬ 
cured by a Second Trust on a different piece of property, 
which was worthless, and fraudulently concealed the fact 
that the note was not secured on the Appellant’s property 
as agreed. The defendant, Crawford, then conveyed the 
property to the defendant, Arthur L. Murray, who in 
turn, on the Thirteenth day of .July. 1927, conveyed said 
premises to Samuel A. Drury and James B. Nicholson, 
Trustees, to secure a loan of Four Thousand Dollars 
($4.000.00): that the defendants. Crawford and Lewis 
procured the loan for Murray; that thereafter a Bill in 
Equity was filed, to rescind the contract and cancel the 
Deed; that on the Twenty-seventh day of March, 192S, 
because of default in payment by the said Arthur L. 
Murray, the Trustees sold the property at public auction 
to Charles F. Ruppert. who was the highest bidder for the 
sum of ($5,850.00) Five Thousand Eight Hundred Fifty 
Dollars, and at the time of the auction sale, the Trustees 
and Charles F. Ruppert saw the Appellant in possession 
of the premises. 

That the said Charles F. Ruppert. directed the said 
Trustees to Deed the property to his wife, Annie C. 
Ruppert, also one of the defendants herein; that the 
Trustees thereafter deeded the property as directed. 

That the Appellant from November 16, 1920 and dur¬ 
ing the entire time of all the negotiations hereinbefore 
set forth and tin til the latter part of 1928. was in actual, 
open, visible and unequivocal possession of the premises. 
218 Indiana Avenue, Northwest. No effort was made at 
any time, by any of the defendants to inquire of the 
Appellant as to her rights in the premises or her posses¬ 
sion. 

Under the Order of the Supreme Court of the District 
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of Columbia, the Trustees paid to the Appellant the sum 
of One Thousand One Hundred Twenty-seven Dollars 
and Fifty-seven cents ($1,127.57), the same being'the 
amount over and above the expenses and the amourit of 
the First Trust, leaving a balance of Five Thousand 
Three Hundred Seventy-two Dollars and Forty-three 
cents ($5,372.43), which the Appellant now claims 
against the property. 

DECISION OF COURT | 

The Court held as a matter of Law, that the Trustees, 
Drury and Nicholson, by virtue of the Deed of Trust 
took legal title of the premises as a bona fide purchaser 
for value and the said Ruppert. by purchasing from said 
Trustees, took said property free from any equitable cljaim 
or demand of the said Appellant, as did likewise, the Said 
defendant. Annie C. Ruppert. and further held that j the 
open, visible and unequivocal possession of the Appellant 
was not notice of any rights that the Appellant might 
have in the property. 

i 

ARGUMENT j 

PROPOSITION OF LAW j 

Open, visible, actual and unequivocal possessiori of 
Real Property is such notice to the whole world as will 
put a purchaser or encumbrancer of the premises frofn a 
third party, on inquiry to ascertain the nature of Ithe 
right that the occupant has in the premises. 

j 

RULE WELL SETTLED IN DISTRICT OF [ 
COLUMBIA COURT OF APPEALS j 

The Appellant relies upon the recent decision of this 
Court in the case of Joseph Chillemi vs. Pennsylvania 
Rubber Company (57 W. L. R. 306) decided in 1929. 
In the case just cited, the facts were these:— 


| 

i 


i 

I 
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The plaintiff, Joseph Chillemi was desirous of purchas¬ 
ing a house. He spoke to his cousin. Restifo, and Restifo 
finally located a house which met the needs of the plain¬ 
tiff. The house was for sale for the sum of Five Thou¬ 
sand Dollars, One Thousand Dollars in cash and the rest 
in deferred payments. Chillemi informed Restifo that 
he could raise but Seven Hundred Dollars and asked 
Restifo to loan him the balance. Restifo agreed to make 
the loan providing he could be properly secured and sug¬ 
gested that he would take the Deed in his own name and 
hold title until Chillemi could repay him. to this the 
plaintiff. Chillemi agreed. A Deed was made, and Restifo 
executed a First Deed of Trust for Four Thousand Dollars 
to secure the deferred purchase money; that thereafter. 
Chillemi repaid Restifo and Restifo having been fully re¬ 
paid executed a Deed to the premises to Chillemi, but the 
Deed was not recorded. Prior to the execution of the 
Deed to Chillemi bv Restifo. Chillemi moved into the 
premises. While Chillemi was in possession of the said 
premises and title was in the name of Restifo, Restifo 
executed a Deed of Trust to the Pennsylvania Rubber 
Company in the sum of One Thousand Four Hundred 
Sixty-nine Dollars and Twenty-eight cents ($1,469.28); 
thereafter. Chillemi placed his Deed on Record and en¬ 
deavored to obtain a Building Association Loan, and upon 
searching the records, the encumbrance to the Pennsyl¬ 
vania Rubber Company was found. A Bill in Equity 
was filed to cancel the Deed of Trust. The Court held 
as a matter of Law:— 

‘‘that where a party is in actual open, visible, and 
unequivocal possession of the real estate, and that 
possession is inconsistent with the Record Title, 
such possession is notice to purchaser of whatever 
interest the person in possession has in the fee, 
whether such interest be legal or equitable in its 
nature, and of all facts, which the proposed pur¬ 
chaser might have learned by due inquiry”. 
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When Restifo undertook to convey the property td the 
Rubber Company, Chillemi was in open, actual, visible 
and uniquivocal possession of the property and that pos¬ 
session was inconsistent with the Record Title. Such 
possession was notice to the purchaser of whatever in¬ 
terest Chillemi had in the fee. Whether the said interest 
might be legal or equitable in its nature, and of which 
facts the purchaser might have learned upon due inquiry. 

i 

SUPREME COURT OF UNITED STATES! 
FOLLOWS THE GENERAL RULE | 

In the case of Kirby vs. Talmadge (160 U. S. 379) 
briefly the facts were. Mrs. Talmadge gave money jto a 
Mr. Miller to purchase a home for her and at her request, 
Mr. Miller took title in his own name. Mrs. Talmadge 
took possession of the property and occupied the sjame 
as her home. Mr. Miller died and his heirs conveyed the 
property to Mr. Kirby. 

This was a Bill in Equity filed by Mrs. Talmadge to 
set aside the Deed and Cancel the Trust. The Court 
said:— 

i 

! 

“The Law is perfectly well settled both in England 
and in this country, except, perhaps in some of the 
New England states, that such possession, under 
apparent claim of ownership, is notice to purchas¬ 
ers of whatever interest the person actually in 
possession has in the fee, whether such interest be 
legal or equitable in its nature and all of which! the 
proposed purchaser might have learned by ;due 
inquiry” 

I 

The Court further stated that:— 

“The rule is universal. That if the possessiork be 
consistent with the Record Title it is no notice of 
an unrecorded title. But, where the land is xjised 
for the purpose of a home, and is jointly occupied 
by husband and wife, neither of whom has title by 
record, we think that, in view of the frequency in 
which Homestead property is taken in the name of 
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the wife, the proposed purchaser is bound to make 
some inquiry as to their title.” 

The Court stated further that:— 

‘‘The slightest inquiry either of husband or wife, 
would have revealed the actual facts. 

instead of making such an inquiry, Kirby, the 
Appellant, turned his back upon every source of 
information, did not enter the house, making no 
examination as to whether the property was in 
litigation and bought it from a third party. It is 
clear that a purchase made under such circum¬ 
stances does not clothe the purchaser with the 
rights of a bona tide purchaser, without notice.” 

See also the case of Landes vs. Brant (10 How 348) 
where the Court held that:— 

“Open and notorious occupation and adverse hold¬ 
ing by the first purchaser, when the second deed is 
taken, is in itself sufficient to warrant a jury or 
Court in finding that the purchaser had evidence 
before him of a character to put him on inquiry 
as to what title the possession was held under, and 
that he. the subsequent purchaser, was bound by 
that title aside from all other evidence of such 
possession and holding.” 

The foregoing Rule of Law was also adhered to in the 
following cases, decided by the Supreme Court of the 
United States:— 

Lea v. Polk County Copper Co. (21 How 493) 
Hughes v. United States (4 Wall 232) 

Noyes v. Hall (97 U. S. 34) 

McLean v. Clapp (141 U. S. 429) 

Simmons Creek Coal Co. v. Doran (142 U. S. 417) 

STATE COURTS CONCUR 

The State Courts have consistentlv held, with the ex- 
ception of a few New England States, that the foregoing 
Rule of Law was controlling in situations similar to the 
case at Bar. 



In the case of Kendall v. Davis (55 Ark 318) the pourt 
held that:— 

“Persons dealing with holder of legal title without 
inquiring of the occupant as to his rights do so at 
their peril/’ 

I 

In the case of Fearns v. Atchinson T. & S. F. R. Co. 
(33 Kan. 275) the Court, in its opinion held:— 

“That open, notorious and exclusive possession of 
land claiming same as a Homestead, is sufficient 
to put all persons upon inquiry as to the rights 
of the occupant.” 

Texas Land & Loan Co. v. Blalock (76 Tex 85) the 
Court held that:— j 

i 

“Where the actual, open and exclusive possession 
of land by a stranger to the title concurs with the 
interest in the possessor, making it a Homestead, 
a person lending money thereon, to the holder of 
the legal title stands charged with notice of the 
Homestead rights, no matter what declaration to 
the contrary the borrower may have made.” , 

i 

In Kluender v. Fenske (53 Wise 118) the same jRule 

! 

was also applied. 

| 

CONCISE STATEMENTS OF THE GENERAL RULE 

In the Note cited in 13 L. R. A. (NS) 138 the general 
Law is concisely stated as follows:— 

“To buy land, knowing that it does not belong 
to the vendor is fraud as against the real owner, 
and since possession is a badge of ownership; and 
title, willingness, or an offer to sell, by one npt in 
possession, is a suspicious circumstance, which 
should lead the proposed purchaser to inquire as 
to the ownership of the title. This giving rise to 
the general rule that a purchaser or encumbrancer 
of land not in the possession of the vendor, or the 
owner of the Record Title, with whom he is deal- 
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ing, is charged with notice of all the interests, 
rights, and equities, which the person in posses¬ 
sion may have in it; and that he takes it subject 
to such rights and equities. This rule is based 
upon the idea that, had the purchaser gone to the 
occupant and made inquiry as to his rights, he 
would have obtained the desired information and 
therefore, he has constructive notice with reference 
to it; and it is generally deemed to be applicable 
whether the purchaser had knowledge of the pos¬ 
session of the third person or not, the possession 
and not the knowledge of it, furnishing the founda¬ 
tion for the constructive notice.” 

In 20 R. C. L. 352 No. 13. the General Law is also 
stated as follows:— 

“It is a general Rule of Law that the possession of 
Real Property is a fact putting all persons on in¬ 
quiry as to the nature of the occupant's claim 
..and where the grantor in a re¬ 
corded deed is in possession, this is notice of an 
interest claimed by him in the premises.” 

And also in 46 C. J. 547, it is stated:— 

“Actual possession of land is such notice to all the 
world or to anyone having knowledge of such pos¬ 
session as will put upon inquiry those acquiring 
title or a lien on the land to ascertain the nature 
of the right that the occupant has in the prem¬ 
ises.Possession, in order to be constructive 

notice of a claim of title to the land occupied, 
must be open, visible and exclusive and such oc¬ 
cupancy may be shown by any use of the land 
that indicates an intention to appropriate it for 
benefit of possessor.” 

SUMMARY 

\Ye believe the facts in the case at Bar to be equally 
as strong as all of the cases cited above. In the case at 
Bar. the Record Title was in the name of Arthur L. 
Murray. The Appellant was in actual, open, visible pos- 
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session of the premises and using the same as a home¬ 
stead. It was the duty of the defendants Drufy and 
Nicholson, under the foregoing cases, when theyjplaced 
a Trust upon the premises, at the instance and request of 
third parties (not the legal title holder or the occupant) 
and took a Deed thereto, to investigate and find out; under 
what conditions and circumstances and how the Appel¬ 
lant was in possession and what rights, if any, she claimed 
to the premises. Their failure to investigate do^s not 
relieve them of their duty and they are both as a piatter 
of Law purchasers with notice of the equities of the Ap¬ 
pellant. Likewise, the defendants, Charles Ruppert and 
Annie C. Ruppert, are also considered as purchasers with 
notice for the same reasons and are subject tp the 
equities hereinbefore referred to. 

i 

i 

CONCLUSION | 

Upon this statement, the Appellant, herein requests 
that the Decree of the Lower Court be reversed. j 

Respectfully submitted, j 

i 

! 

HAROLD P. GANSS, ! 

1518 K Street, N.W., j 

Washington, D. C. j 

Attorney for Appellant. 
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IN THE 

! 

Court of appeals, ^District of Columbia 

April Term, 1931. j 


No. 5405. j 

I 

I 

I 

_ i 

j 

Martha D. McKinley, Appellant, ! 

i 

I 

v. 

| 

Francis A. Crawford, et al., Appellees\ 

| 

— 

Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF FOR APPELLEES. ! 

! 

i 

i 

—— ■ 

This is an appeal taken by the appellant, Martha 
D. McKinley, plaintiff, from an order dismissing her 
bill of complaint after a hearing in the lower court. 
The appellant, Martha D. McKinley, filed a bill of 
complaint in the Supreme Court of the District of 
Columbia, on May 11th, 1929, against Frances A. 
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Crawford, Annie C. Ruppert, Charles F. Ruppert, 
Arthur L. Murray, Samuel A. Drury, Trustee, and 
James B. Nicholson, Trustee. Defendant, praying 
that premises 218 Indiana Avenue, X. W., described as 
Lot 14 in Smith and Mavis Subdivision south of 
Square 572, be impressed with a trust for her bene¬ 
fit in the sum of $6,500.00. 

The findings of fact of the lower Court substan¬ 
tially showi that on May 10, 1927, the appellant, Mar¬ 
tha I). McKinley, was the owner of premises known 
as 218 Indiana Avenue, X. \V. That on May 10th, 
1927, the appellant, Martha D. McKinley, entered into 
a contract of sale of the said premises with the de¬ 
fendant, Francis A. Crawford, through a Mr. Lewis, 
as his agent. That under the terms of this con¬ 
tract the purchase price of said property was to be 
$500 cash and a deferred trust in the sum of $6,500, 
as a second trust secured on said property. That the 
deal was closed in the office of Francis A. Crawford 
and he delivered to plaintiff a note secured by a sec¬ 
ond trust on Lot 34, Square 2692, fraudulently con¬ 
cealing the fact that the note was not secured on 
plaintiff's property which had been agreed. The plain¬ 
tiff signed all the necessary papers and at the time 
she signed it he same she noted that there was a dif¬ 


ference between the lot and square on said papers and 
did nothing to change the same. That thereafter 
Crawford transferred this property to Arthur L. 
Murrav who, on the 13th dav of Julv, 1927, conveved 
said premises to Samuel A. Drury and James P. 
Nicholson, as trustees, to secure the loan of $4,000. 
That at the time said trustees accepted said Deed of 
Trust thev did not have notice, either actual or con- 
structive, of any outstanding claims or equities of 
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the appellant, Martha 1). McKinley. That! there¬ 
after on the 27th day of March, 1928, because 1 , of the 
default of the payment under the terms of tlte said 
trust, the trustees sold this property at public auc¬ 
tion unto Charles F. Ruppert who was the highest and 
best bidder therefor and became the purchaser for 
the sum of $5,850. That Charles F. Ruppert Ordered 
the title to be taken in the name of his wife, Ajmie C. 
Ruppert. That at the time the said Charles F. Rup¬ 
pert purchased this property he did not have jnotice, 
either actual or constructive, of any outstanding equi¬ 
table claims of the said Martha I). McKinley, i 
The findings of fact further show that a day or so 
after the signing of the said papers by Martha D. 
McK inlev in the office of Francis A. Crawford she 

• i 

had actual knowledge that the second trust giVen to 
her was not on her premises at 218 Indiana Avenue, 
N. W., but on a piece of property on 14th Street de¬ 
scribed as Lot 34 in Square 2692. That the sajid ap¬ 
pellant did nothing until November 21, 1927, when a 
bill in equity was filed in lower Court to rescind the 
contract and cancel the deed. 


POINT I. 


Bill of Complaint Does Not Charge Trustees, Drury 
and Nicholson, with Any Acts of Fraud Nor With 
Any Notice of Fraud, Either Actual or ! Con¬ 
structive. 


i 

The bill of complaint in this case does not| aver 
any charge of fraud or notice of fraud to the trustees, 
Drury and Nicholson, nor was any evidence produced 

i 

at the hearing showing notice of any kind against 
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Drury and Nicholson. The findings of fact (K. 13) 
show that at the time trustees accepted said deed 
of trust they did not have notice, either actual 
or constructive, of any outstanding claims or equities 
of the plaintiff, Martha D. McKinley. That before 
said trust was executed and the loan made the same 
was referred to the District Title Company for ex¬ 
amination. This, therefore, shows that Drury and 
Nicholson accepted the legal title as trustees under 
this deed of trust as bona fide purchasers. Therefore, 
when they conveyed this property to Annie C. Rup- 
pert, under the direction of Charles F. Ruppert, the 
purchaser, they conveyed a good title, whether Rup¬ 
pert had notice of any outstanding claims of the plain¬ 
tiff or not. This is based upon the familiar equity 
rule as set forth in Pomeroy’s Equity, Vol. 2, Sec. 
754, page 345. 

“the second rule is that if two purchasers with 
notice acquires title from a first purchaser who 
was without notice and bona fide, he succeeds to 
all rights of his immediate grantor. In fact, 
when land once comes, free from equities, into 
hand of a Bona Fide purchaser, he obtains a com¬ 
plete ‘Jus Disponendi\” 

and there are host of authorities from everv state in 

* 

the countrv cited under this section. 

* 

Further, in its findings of fact, the lower Court 
found that at the time Ruppert purchased said prop¬ 
erty he did not have notice, either actual or construc¬ 
tive, of any outstanding equitable claims of the plain¬ 
tiff, Martha D. McKinley (R. 13). It is conclusive then 
that the trustees and Ruppert at the time of their 
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various purchases on this property were bona fide 
purchasers for value. 

We then come to the main question presented on 
this appeal: 

Does the mere possession of 218 Indiana Avenue, 
N. IV., bp Martha D. McKinley, after she has made a 
conveyance of this property, still imply constructive 
notice to subsequent encumbrancers and purchasers of 
this property? 


POINT II. 

i 

Subsequent Purchasers for Value of Real Estate Are 
Not Chargeable With Constructive Notice, Where 
the Possessor of the Land Has Put on Record a 
Title Inconsistent With His Possession. 


The above rule is one of the exceptions to thijs a well 
established principle, that where one is in actual, open, 
visible and unequivocal possession of real estate and 
that possession is inconsistent with the record title, 
such possession is notice to a purchaser of whatever 
interest the person has in the fee. This principle of 
law has been established as a shield to protect the 
equitable rights of those who are entitled to consid¬ 
eration in equity. It will not be available as a cover 
of fraud; nor will it be applied against equity. In 
Cook v. Travis , 22 Barb 338, 359, the Court said: 


“It is a general rule that the possession qf land 
is notice to others of the possessor’s title. But 
it is not universallv true; it is merelv an! infer- 
ence; it mav arise in some cases, it may!be re- 
pelled in others, and in others it may be restricted 
to some particular claim. The rule, like all rules 

! 

i 

i 
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of circumstantial evidence, must be governed by 
the particular circumstances of each case, and 
have a reasonable operation.” 

This rule top admits of some well-grounded excep¬ 
tions, one of them quoting from the Court in Van 
Keiven v. Central R. R. Co. of N. J., 38 X. J. L. 167, 
after stating the general rule the Court said: 

4 ‘But this rule does not apply to a vendor re¬ 
maining in possession, so as to require a pur¬ 
chaser from his grantee to inquire whether he has 

reserved anv interest in the land conveved.'’ 

* » 

A case analagous to the case on appeal is the case 
of Bloomer r. Henderson, 8 Mich. 395, one of the earli¬ 
est cases on this point and a leading authority, and 
frequently cited in support of this point. Bloomer 
was defrauded out of the titile to certain real estate 
by Jones. While the title to the property was in Jones, 
he mortgaged it to Henderson. When Bloomer awoke 
to the fact that he had been defrauded, he sued all 
parties, including Henderson, to set aside the mort¬ 
gage. He argued that he was in possession of the 
property all of the time and that was notice to Hen¬ 
derson of any claim to title. In overruling this, the 
Court says: 

“But the complainant insists that his continu¬ 
ance in the open and peaceble possession of the 
premises must be considered constructive notice 
to Henderson of all his rights and equities in the 
premises. 

“We do not think the doctrine of constructive 
notice from possession can safely be carried to 
this extent, or applied at all to a case like the 



present. Where a party enters and holds pos¬ 
session under a contract of purchase, orja deed 
not recorded, or some other claim of right, and 
continues to hold open and peaceable possession 
under such claim, such possession is, I think, very 
properly held to be notice to the world of the 
right or claim under which he holds. Possession 
in such cases raises a reasonable presumption 
that the party in possession has some right in the 
premises; and it is but reasonable to |require 
those who undertake to acquire a right or Interest 
in the land from any other person to takci notice 
of the possession, and to inquire of the plarty in 
possession as to the nature and extent! of his 
rights. Such, I think, is the spirit of the rule 
to be deduced from the authorities, and 1 think it 
correct in principle; but, as the point is not here 
involved, by brethren reserve their opinion 
whether the doctrine should apply as against a 
party ignorant of the possession. 

‘‘But the object of the law in holding such 
possession constructive notice, where it has been 
so held, is to protect the possessor from acts 
of others who do not derive their title from him; 
not to protect him against his own acts, £nd es¬ 
pecially against his own deed. If a party exe¬ 
cutes and delivers to another a solemn deed of 
conveyance of the land itself, and suffers that 
deed to go upon record, he says to all the! world, 
Whatever right T have, or may have claimed to 
have, in this land, T have conveyed to my grantee; 
and though I am yet in possession, it is! for a 
temporary purpose, without claim of right, and 
morelv as tenant at sufference to mv grantee. 

“This is the natural inference to be I drawn 
from the recorded deed; and in the minds of all 
men would be calculated to dispense with the ne¬ 
cessity of further inquiry upon the point. All pre¬ 
sumption of right or claim of right is rebutted 
bv his own act and deed. One of the main objects 
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of the registry laws would be defeated by any 
other rule: See Scott v. Gallagher, 14- Serg & 
R. 333; Newhall v. Pierce, 5 Pick 450; New York 
Life Insurance Co. v. Cutler, 3 Sandf. Ch. 176.” 

In the case of Wicklein v. Kidd, reported in 149 
Md. 412, decided in 1926, the facts are as follows: 

Mrs. Wicklein brought suit against a number of 

persons to prevent foreclosure proceedings against 

certain properties which she claimed as her own and 

to compel them to disclose their dealings with one 

Kidd from whom certain mortgages had been taken, 

Mrs. Wicklein claiming that the property belonged 

to her and had never been conveved or encumbered 

by her. At the completion of the taking of testimony 

the plaintiff obtained leave to file an amended bill 

wherein she alleged that if the properties had been 

conveved bv her the deeds were secured bv fraud 
* * * 

and without i consideration. It appeared from tlie 
record that Mrs. Wicklein had many dealings with 
one Weissenborn. Weissenborn obtained two deeds 
from Mrs. Wicklein, one on May 3, 1924, while she 
was in the hospital, conveying certain West Street 
property to Kidd, and the other on May 14. 1924, 
conveying certain Warner Street property to Kidd. 
Kidd mortgaged the West Street property the same 
day title was put in him and on May 19th mort¬ 
gaged the Warner Street property. June 10th Kidd 
placed a blanket mortgage on both the above proper¬ 
ties with a Building Association. For failure to keep 
up the payments under this blanket mortgage fore¬ 
closure proceedings were started which Mrs. Wick¬ 
lein claimed gave her the first knowledge of the fore¬ 
going facts. 
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i 


i 

i 


The Court said: 

‘‘In the view which we take of the case^ it will 

not be necessarv to determine whether or not the 

* 

deeds were obtained by fraud or undue influence, 
because, even if they were, it was not such fraud 
or undue influence as would vitiate thej mort¬ 
gage transaction, in the absence of proof that the 
mortgagees had notice of it, and we think there 
is an absence of such proof in this case. On the 
record before us the appellant executed ajnd de¬ 
livered the deeds, and there is no such showing 
of fraud or undue influence on the part of} Weis- 
senborn in securing the deeds as would Justify 
tlie Court in setting aside those mortgagesjin the 
hands of bona fide holders for value. In} 19 R. 
C. L. 297, it is stated that ‘fraud, undue! influ¬ 
ence, or duress perpetrated by a third person 
without the instigation, procurement, knowledge 
or consent of the mortgagee will generally not 
affect the mortgage or prejudice his security.’ 
And see also Bryan’s Appeal, 101 Pa. Stj. 389; 
Green v. Scranage, 19 Iowa 4fil ; Moore v. If idler, 
0 Ore. 272; Lefebvre v. Dutruit, 51 WisL 320. 
We think this rule is peculiarly applicable to the 
facts now before us. 


* * # * # 


* 


* 


i 


* 


“The appellant contends that the occupahcv of 
the properties by her tenants at the time the 
mortgage loans were made, was sufficient to put 
the appellees on notice that she had rights ijn the 
properties in conflict with those claimed by the 
mortgagor, and she further insists that thej fail¬ 
ure of the appellee Blum, and the attorneys for 
the appellee, Florence B. Beach, trustee, to see 
that the money loaned on the properties, as! part 
of their purchase price, was paid to the appel¬ 
lant, renders it inequitable for them to now re¬ 
cover it from her. But to these contentions we 
cannot assent. 


I 
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“Possession of property by tenants of the 
vendor is certainly not notice that the vendor is 
being taken advantage of, or that the vendor 
lias rights in the property in conflict with the 
rights of the vendee. It is, on the'contrary, a 
quite natural situation, and exists in probably 
the majority of cases where property is sold. 
It is only when property is in possession of some 
one other than the vendor, or those claiming 
under him, that a prospective purchaser is gen¬ 
erally put on notice as to the rights of the per¬ 
son thus in possession. (Citing cases.) In the 
present case, two of the appellees, Blum and 
Beach, advanced monev at the verv time the 
properties in question were being conveyed by 
the appellant, so that the occupancy of the prop¬ 
erties bv her tenants was entirelv natural, and 
* * 

could not be held to in anv wav give them notice 
of any conflicting rights of the appellant, or to 
arouse their suspicions as to the bona tides of 
the transfers. 

* * # # ’ # * * * 


“The finding of tenants in the properties was 
just as natural in this instance as it was at the 
time the earlier loans were made, and we do 
not think, under the circumstances just stated, 
that the failure of the association to ascertain 
to whom the tenants were paying rent, was suf¬ 
ficient to charge it with notice that the appellant 
had any claim to the property. ‘The mere pos¬ 
session of real estate bv one is not inconsistent 


with title in another; nor is such possession cal¬ 
culated to deceive others, because in regards to 
the title parties look to the public records and 
not to the mere possession of the property 
itself.’ Fuller v. Brewster, 53 Md. 363. There 
was nothing unusual about this transaction, and 
nothing i occurred during its consummation to 
arouse any suspicion that everything was not 
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all right. It is certainly not the practice for 
prospective mortgagees to ask tenants, to! whom 
they are paying rent, and, while there might be 
cases in which the failure to make inquiries of 
the tenants would charge such mortgagees with 
notice of what such inquiry would disclose, we 
do not think this is one of them. 

# * # * * # 

i 

In both instances, she placed properly executed 
deeds for certain of her properties in the pos¬ 
session of persons who later borrowed onj these 
properties substantial sums of money frojm ap¬ 
parently innocent third parties. The questions 
we are concerned with are the rights of; these 
third parties, not the rights of the appellant 
against the person who induced her to execute 
these deeds, and as between the appellant and 
these third parties, the familiar principle that 
‘when one of two persons must suffer loss by 
action of a third person, the loss should fill on 
him who has enabled the third person to occasion 
such loss’ must apply. In this case, the action 
of the appellant in executing and delivering the 
deeds enabled Weissenborn to mortgage the 
properties to the appellees, and, as we think 
these last named are bona fide holders for value, 
their claims must prevail as against those o|f the 
appellant.” 

i 

I 

I 

In Strong v. Efficiency Apartment Corporation, 159 
Tenn. 337, decided by the Supreme Court of jTen- 
nessee in 1939, suit was brought to set aside a! sale 
of real estate because of fraud claimed in the trans¬ 
action. The sale was set aside and no appeal! was 
taken from this action of the court. The question 
involved in the present suit was the validity of; two 
mortgages placed upon the property while the jtitle 
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was in tlie name of the corporation which was found 
to have procured the property by fraud. The fact 
that the plaintiff was in actual possession of the 
property was invoked to defeat their claims. In 
passing upon this, and holding that the possession of 
the plaint iff was no notice, the court says: 

“We concur with the Court of Appeals and 
the Chancellor in their conclusion that the occu¬ 
pancy of the premises by the vendor at the time 
of the making of the mortgages mav not be in- 
voked to defeat their claims. While the author¬ 
ities generally are somewhat in conflict, we ap¬ 
prove the rule announced in Curry v. Williams, 
38 8. W. 283 (Court of Chancery Appeals, af¬ 
firmed by this court) wherein an exception is 
recognized to the general rule that the possession 
of land is notice of the possessor's title, where 
a vendor remains for a time in possession after 
giving a fee simple deed with full covenants, 
which he permits to be duly recorded. This is 
consistent with the general policy and purpose of 
our registration laws. As well said in Bloomer 
v. Henderson, 8 Mich. 395, quoted with approval 
in Curry v. Williams, supra: ‘If a party executes 
and delivers to another a solemn deed or con- 
vevance of the land itself, and suffers that deed 
to go upon record, he says to all the world, 
“whatever right I have, in this land, 1 have 
conveyed to my grantee; and, though, I am yet 
in possession, it is for a temporary purpose, with¬ 
out claim or right, and merely as a tenant at 
sufferance to mv grantee.” This is the natural 
inference to be drawn from the recorded deed, 
and in the minds of all men would be calculated 
to dispense with further inquiry upon the point. 
All presumption of right, or claim of right, is re¬ 
butted by his own act and deed. One of the main 
objects of the registry law would be defeated by 
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any other rule.’ And see note (a) in 13 Ij. R. A. 
N. S. 117, citing cases from 14 States, including 
Curry v. Williams, supra.” 

The following is a list of authorities upon th|e same 
point: 

O'Rourke v. Wahl, 109 F. 276. j 

Bryan v. Reiff , 150 N. E. 800. j 

Tridin v. Plested , 178 la. 220. 

Hockrnan v. Timm a , 6S Kan. 519, 13 Lj R. A. 
(new series) 49, 115, Note on “Possession of 
Land as Notice of Title”. 

I 

McCarty v. Broneaugh , 261 Pac. Rep. 165. 

Eylar v. Eylar, 60 Tex. 315. ; 

All of the above cases are well reasoned Author¬ 
ities on this exception to the general rule. They are 
all based upon the reasoning that after a party in pos¬ 
session has made a transfer or conveyance of this 

* 

property, a subsequent encumbrancer or purchaser is 
not put on notice by virtue of his possession because 
the vendor’s deed is conclusive upon that subject and 
having declared by his conveyance, that he mafces no 
reservation, he is estopped to later set up any! claim 
to the property. It is further based upon the equi¬ 
table maxim that when one or two persons must jsuffer 
loss by action of a third person, the loss should fall 
on him who has enabled the third person to occasion 
such loss. As in the instant case, Mrs. McKinley, 
when she executed her deed to Francis A. Crakvford 
and such deed was duly recorded, she thereby de¬ 
clared to the world that she had conveyed all her in- 

* 

terest in this property to Francis A. Crawford so 
that some months later when Drury and Nichblson, 


i 

i 
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as trustees,: accepted a loan on this property in the 

sum of $4,000 from Arthur L. Murray who was then 

the record owner, they were not put on notice by the 

fact of Mrs. McKinley’s being in possession of the 

property. She had by her deed to Crawford given 

solemn testimony bv a written instrument that she 

* * 

had no reservation or anv more interest in this 

%> 

property and that therefore Drury and Nicholson 
took such property as bona fide purchasers for value. 

The appellant in his brief cites as one of the main 
authorities the case of Chillemi c. Pennsylvania Rub¬ 
ber Company, 58 App. 1). C. 394. 

We submit that the decision in the (’hillemi case is 
not controlling authority for this case for the follow- 
ing reasons: 

1. That the deed of trust in the Chillemi case was 
given for a pre-existing debt and the authorities gen¬ 
erally hold that the person who takes such a trust is 
not a bona tide purchaser for value. 

2. All the equities in the Chillemi case were in favor 
of Chillemi in this, that the Pennsylvania Rubber 
Company gave nothing for the deed of trust and had 
nothing to lose, whereas Chillemi had his entire life 
savings and as stated above, the rule as to possession 
of land giving constructive notice is a flexible one and 
will be governed bv the facts in the case. 


3. Rest if o^ the grantor of the trust to the Pennsyl¬ 
vania Rubber Company, was out of possession of the 
property and therefore possession of Chillemi was 
notice to the Rubber Company of any claims he may 
have had. In our case, Mrs. McKinley was in posses¬ 
sion of the property but had given a deed conveying 
all her interest in the land away. 



I 
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POINT III. | 

i 

The Appellant is Estopped by Her Own Conduct to 

Equitable Relief. ! 

The appellant at the time she closed out the deal 
in Crawford’s office, signed all the necessaryjpapers 
and at the time she signed the same she noted that 
there was a difference between the lot and square on 
the said papers and did nothing to change the same 
(R. 12). That a day or so after signing these;papers 
she had actual notice that the second trust given her 
was not on premises 218 Indiana Avenue, N. W., but 
on a piece of property on 14th Street, N. W.| That 
she immediately employed counsel but that no pro¬ 
ceedings were instituted until November 2lj, 1927, 
when a Bill in Equity was tiled to rescind the con¬ 
tract and to cancel the deed (R. 13). That the bill 
of complaint in this appeal was tiled on the 11th day 
of May, 1929. That from about May 10th, 1927, when 
she knew of the fraud that had been perpetrated on 
her, until November 21, 1927, when she first tiled a bill 
in equity to cancel the deed and rescind the cdntract, 
neither she nor her counsel took any steps to Remedy 
the wrong. In the meantime the innocent third parties 
had stepped in and purchased the property. Further, 
Mrs. McKinley at the time she signed the papers in 
Crawford’s office knew that there was a difference in 
the lot and square on the papers and still she did 
nothing about it. In view of these facts, c&n the 
Court countenance this negligence and carelessness on 
the part of the appellant to the detriment oi] third 
innocent parties? The loss that the appellant has 
suffered is the direct result of her own negligence 
and carelessness. Between the two parties here she 

.i 

is the one who caused the deceit to be practiced and 
she should bear the burden of her negligence. I 
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POINT IV. 

The Appellees, Drury and Nicholson, Trustees, Are 
Not Proper Parties to this Appeal. 

The only relief sought by the bill of complaint 
against the appellees Drury and Nicholson, trustees, 
is that they be required to pay over to the appellant 
the balance remaining in their hands as a result of 
the foreclosure of the deed of trust given by Arthur 
L. Murray (R., p. 4). 

On flie 10th-.day of September, 1929, the Court be¬ 
low, upon motion of the appellant, entered an order 
requiring said trustees, Drury and Nicholson, to pay 
to appellant the net proceeds of said foreclosure sale 
and thereupon dismissing said cause as to said trus¬ 
tees and discharging them from anv other or further 
* • • 

liability in connection therewith (R., p. 10). 

"while the record does not show payment to appel¬ 
lant pursuant to such order, the fact is that such pay¬ 
ment was made September 13, 1929, and her receipt 
therefor tiled in the cause, the fact of payment being 
admitted by appellant in her brief (p. 3). 

Therefore,! the appellees Drury and Nicholson were, 
by order of Court, on motion of the appellant herself, 
discharged from further liability and the cause dis¬ 
missed as to them over two years ago. For this rea¬ 
son, appellant is not entitled to any relief in this 
Court so far as the appellees Drury and Nicholson, 
trustees, are concerned. 

Respectfully submitted, 


Martin J. McNamara, 

Martin F. O’Donoghue, 

Minor, Gatley & Drury, 

Attorneys for Appellees . 







